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In the Court of the Judicial Magistrate First Class, At Udalguri 

 

G.R. Case No- 1109 of 2013 

U/S 325 I.P.C. 

State of Assam 

-Vs.- 

Prafulla Mallik 

....... Accused person 

 

Present:-N.C.BHUYAN, AJS 

Judicial Magistrate 1st class, Udalguri 

Advocate appeared for the prosecution:- A.Pourel, Ld. APP. 

Advocate appeared for the defence:- K.C.Dutta 

Date of Evidence: 23.06.14, 11.07.14 , 10.09.14, 28.09.15,  09.02.16 

Date of Argument: 01.04.16 

Date of Judgment: 12.04.16 

 

JUDGMENT 

 

The prosecution case, in brief, is as follows:-  

That 28.09.13 Ajit Ch. Sarkar lodged an FIR before the In Charge of Tangla 

police station and stated that at about 8.30 pm on 27.09.13 his brother Malay 

Sarkar went to the river to take bath. Then the neighbour Prafulla Mallik 

assaulted Malay Sarkar with a Dagger in his neck from backside. He tried to kill 

him and cut his ear. He was sent to Tangla Hospital and later on he was referred 

to GMCH. Hence, this prosecution case. 

On receipt of the F.I.R., O/C, Tangla P.S. Case No.113/2013, U/S- 

326/307 I.P.C. was registered. Accordingly police went for investigation, 

examined witnesses, collected evidence and on completion of investigation 

finding sufficient materials u/s 325 I.P.C. against accused persons Prafulla Mallik, 

submitted the Charge-sheet against accused Prafulla Mallik. 

  That upon receipt of the Charge sheet the Learned CJM Udalguri, 

transferred the case to this court for disposal and this court on perusal of the 

Charge sheet and the other documents sent by the police u/s 173 Cr.P.C. found 
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sufficient materials to proceed against accused Prafulla Mallik and issued process 

against him. 

Accordingly accused Prafulla Mallik,appeared before the court . After that 

the necessary documents u/s 207 of Cr. P.C. were given to the accused Prafulla 

Mallik ,and considering the relevant documents and hearing both the parties, 

charge u/s 325 I.P.C. was read over and explained to Prafulla Mallik ,to which he 

pleaded not guilty and claimed to be tried.  

During trial prosecution side examined only eight witnesses. Except PW6, 

the other prosecution witnesses were cross examined by the defence. The cross 

examination of PW6 was declined by the defence. The prosecution declined to 

examine any other witnesses on their behalf and prayed for closing the evidence 

of the prosecution witnesses. Accordingly the evidence of the prosecution side 

was closed. The examination of the accused persons u/s 313 of Cr.P.C. was 

recorded as per law and kept with the record. No defence witness was examined. 

I have heard the arguments of both the sides and perused the evidence on 

record.  

 

 

POINTS FOR DETERMINATION: 

 After perusal of record and hearing the parties the following point for 

determination arose before this court in the instant case-  

Whether at about 8.30 pm on 27.09.13 Prafulla Mallik assaulted Malay 

Sarkar with a Dagger/dao in his neck from backside and he tried to kill him and 

cut his ear and thereby committed the offence punishable u/s 325 IPC? 

 

 

DISCUSSION, DECISION AND REASONS THEREOF: 

 

PW-1 Ajit Ch. Sarkar stated that he is the informant in this case. He 

knows the accused person on the dock. On the day of incident at about 8 pm he 

shut down his shop and returned to his home and then his brother Arjun Sarkar 

informed him over his mobile phone that the accused person assaulted his 

brother Malay Sarkar with „„dagger”. When he reached at house, he saw that his 

brother Malay Sarkar was lying near the gate and many people were there. Blood 
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was coming out of his brother Malay Sarkar. Immediately he took him to the 

hospital . He also saw the cut injury on left ear and left cheek. Later on he was 

referred to Guwahati for better treatment. On the next day he filled the FIR. 

In his cross examination, PW1 stated that he filled the FIR on the next 

day of the incident. He didn‟t write the FIR.  He forgot as to who had written the 

FIR. The FIR was read over to him. After hearing about the incident, he filled the 

FIR. He didn‟t see the incident but he saw his brother in injured condition. He 

didn‟t inform the police about the phone number from which his brother had 

called him. He went to the place of occurrence on the next day with police. He 

forgot the place where police interrogated him. Police interrogated him in the 

afternoon of the next day of the incident. He said to the police that at the time of 

taking bath, one person namely “Kota” stabbed Malay. About 15-16 people were 

gathered near the gate. But he cannot say their names. He took the injured 

person to Tangla hospital at about 9 pm and after one hour he was sent to 

Guwahati. At the time of taking the injured to Tangla Hospital , Anjan Sarkar and 

Arjun Sarkar were with him. He didn‟t see the injury when the injured was lying 

near the gate. There are about 7/8 houses between the house of Malay Sarkar 

and his house.  

 

PW-2 Purnima Sarkar stated that she knows the accused person on the 

dock. Malay Sarkar is her husband. At the time of incident, at about 8 pm her 

husband went to the river to take bath after coming from his shop. The river is 

near her house. She was watching her husband, sitting near the wall of the 

house. Her husband was taking bath and then the accused person came with a 

DAO and her husband asked him who is he. The accused person replied him that 

he is his „Bap‟ (father). She ran and requested the accused person, calling him as 

uncle, not to assault her husband. Then the accused person said her to go back. 

When she went back then the accused person assaulted her husband on his head 

and in the left ear with the DAO. The accused also assaulted her husband on his 

right hand. Later on Arjun came and took him to the hospital. He was sent to 

Guwahati from Tangla hospital. 

In the cross examination PW-2 stated that it was dark at the time of incident. 

She saw the incident. No one else was present at the time of incident. She was 
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looking Malay from near the wall of the house. She didn‟t see the handle of Dao. 

The DAO was about one cubit in length. Police came to her house on the next 

day of the incident. She saw that the accused person assaulting her husband for 

one time. On the next day, Police came to the place of occurrence. Her husband 

was taken to the hospital directly from the place of occurrence. Arjun took him to 

the hospital. The houses of the accused person and her are near the place of 

occurrence. She doesn‟t know the name of neighbour. PW2 also denied the 

suggestion given by the defence. 

PW-3 Malay Sarkar stated that he knows the informant and the accused person 

Prafulla Mallik. At the time of incident at about 9 pm, he went to the river to take 

bath and then the accused person Prafulla Mallik assaulted him but he was not 

touched. On second time he assaulted him on his hand and ear. The accused 

person assaulted him with a dagger and injured him. His wife and Sumi Deka 

took him and later on his elder brother took him to the police station and later on 

to the hospital. He was admitted for six days in G.M.C. for medical treatment. His 

brother filled the FIR. 

In the cross examination, PW3 stated that the incident took place on 27.09.13. 

Police didn‟t interrogate him. He didn‟t know when the police came to the place 

of occurrence. It was dark at the time of incident. He didn‟t see whether the 

accused person assaulted him with Dao or Dagger. Except his wife and Sumi 

Deka, no one else was present at the time of incident. Abhijit Sarkar and Arjun 

Sarkar went to the police station with him. His neighbours didn‟t go. There are 

about 10 houses between the house of him and Ajit Sarkar. Raju Adhikary and 

the accused person lived near him. He was unconscious so he didn‟t know when 

he was taken to Gauhati Medical College. He didn‟t know how much people were 

gathered. He forgot when he was released from the GMC. He saw that the 

accused person attacked him with a dagger. It was about 2 ½ cubit in length. 

The accused person was not a mad. PW3 also denied the suggestion given by 

the defence. 
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PW-4 Sumi Deka stated that she knows the informant and the accused person. 

The incident took place on 27.09.13 at about 8.30 pm. She lives in the rented 

house of Malay Sarkar. At the time of incident when she heard noise, she went 

out and saw that the accused person assaulting Malay with a „‟khukuri‟‟ and his 

wife took him. She saw that blood coming out of his ear. She also saw the injury 

in the right hand. Later on the family members took Malay to the hospital. 

In the cross examination, PW4 stated that she saw the accused person assaulting 

Malay for one time in his right hand. But she didn‟t know as to with which the 

accused assaulted Malay.  She was informed by the wife of Malay that Malay 

went to the river to take bath. Police interrogated her on the next day of the 

incident. She said before the police that she took Malay from the place of 

occurrence. No persons gathered on the place of occurrence at the time when 

she came. She doesn‟t know the names of the neighbours reside near the place 

of occurrence. The weapon was about one cubit in length.  

 

PW-5 Anita Adhikari stated that at the time of incident she heard noise in 

the house of Malay but she didn‟t go out. Later on she came to know that the 

accused assaulted Malay. 

In the cross examination, PW5 stated that She didn‟t see the incident. 

She deposed on the basis of the news which she heard.  

PW-6 Biswajit Saha stated that he knows the accused person on dock.  

He doesn‟t know about the incident. Police asked him to sign on a paper and 

then he signed on it. He didn‟t know why he put this signature. 

The cross examination of PW6 was declined. 

PW-7 Dr. P.K.Baruah stated that on 28.9.13 he examined Malay and 

found cut injury on the right elbow, fracture of olecranon process in right elbow 

without neuro vascular deficiency. Injury was grievous. 

In the cross examination, PW7 stated the injured person was not 

identified by anyone. If one falls then he may get the injury. 
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 PW8 Durga Kinghkar Sarma stated that on 27-09-2013 while he was 

working as SI at Tangla police station, on that day the O/C of the said Police 

station received one information over phone from Ajit Sarkar. Then the O/C 

entered the content of the information in the General Diary vide GD No. 612 

dated 27/09/13 and asked him to make an enquiry. Accordingly he went to 

Tangla CHC and found that one Malay Sarkar was giving medical treatment and 

he submitted one requisition at Tangla CHC and went to the place of the 

occurrence.  In the hospital Ajit Sarkar told him that one person namely Khuka 

assaulted Malay Sarkar. Then he went to the house of the accused and 

apprehended him. Khuka was asked to produce the weapon with which he 

assaulted Malay Sarkar and Khuka produced the same and he seized the same. 

Khuka was brought to police station and interrogated. On 28/09/13, Ajit Sarkar 

lodged the FIR and same was registered and he was asked to investigate the 

case. Then he went to the place of the occurrence and drew the sketch map, and 

took the statement of the witnesses.  He also arrested accused Prafulla Mallik@ 

Khuka and sent him to the court. There after he handed over the case diary to 

the O/C Tangla and later on Hastaisula Brahma submitted the charge sheet 

against accused U/S 326 I.P.C. against accused Prafulla Mallik@ Khuka.  

In the cross examination, PW8 stated that the extract copy of the GD 

entry is not submitted in the court. He arrested the accused on 28/09/2013. The 

place of the seizure was drawn by him. At the time of the seizure the statement 

of the accused was not recorded. The statement of the accused was recorded in 

the police station. The house from where the seized article was seized is not 

mentioned in the sketch map. He did not send the seized article to the FSL. He 

did not collect the finger print of the accused. He did not seize the clothes of the 

accused. PW Purnima Sarkar did not state before him that the accused gave cut 

blows to her husband on his head and her husband got injury in his ear and 

hand and that she saw the accused giving cut blows to her husband. PW Sumi 

Deka did not state before him that she saw blood coming out of the ear of Malay 

and that she saw injury in the right hand of Malay. He did not record the 

statement of Abhijit Sarkar. He did not remember the name of the neighbors of 

the accused.  PW Malay Sarkar did not state before him that the accused came 

and hit him and that he was not hit. However in the second time, the accused 

assaulted him and injured him and that he was taken by his wife and Sumi Deka 

and later on his elder brother took him to hospital. PW Malay Sarkar did not state 
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before him that he was in the GMCH for six days. PW Malay Sarkar did not state 

before him about the date on which he was released from the GMCH. PW Malay 

Sarkar did not state before him about the length of the weapon. PW Sumi Deka 

did not state before him about the length of the weapon. All the witnesses, the 

statement of whom he recorded, did not mention the name of Prafulla Mallik. At 

the time of the seizure VDP secretary, Gaon Burah, local teacher etc. were not 

present. 

 

On perusal of the case record it is found that PW5 and PW6 deposed that 

they do not anything about the incident and hence their evidence is of no value.  

Now on meticulous observation of the evidence on the record it is found 

that the most vital witness of the instant case i.e. Malay Sarkar , who is also the 

victim of the case, deposed as PW3 that on the day of the incident when he went 

to take bath the accused came and assaulted him with dagger in his ear and 

hand and thereby he was injured and that Sumi Deka and his wife saw the 

incident. 

Now the wife of the victim namely Purnima Sarkar as PW2 deposed that    

on the day of the incident the accused assaulted her husband on his head and 

left ear with the DAO. The accused also assaulted her husband on right hand. So 

it is found that the victim said that his wife saw the incident and his wife as PW2 

corroborates PW3. 

Again Sumi Deka as PW4 deposed that   at the time of incident when she 

heard noise, she went out and saw that the accused person assaulted Malay with 

a „‟khukuri‟‟ and she saw blood in the ear of the victim and injury on the right 

hand of the victim. So it is found that the victim said that Sumi Deka saw the 

incident and Sumi Deka as PW4 corroborates PW3 and PW2. 

Moreover defence could not rebut the same by way of cross examination 

of PW2, PW3 and PW4. Rather PW2 reaffirmed the fact, in her cross 

examination, that she saw the incident.  Moreover PW4 reaffirmed the fact, in 

her cross examination, that she saw the accused assaulting Malay for one time. 

So the fact that the accused was assaulted by the accused is proved by 

PW2, PW3 and PW4.   



8 
 

During the argument, learned counsel for the accused stated that there is 

the discrepancy in the statement of the prosecution witnesses as to the type of 

the weapon used in the commission of the offence.  To this point Learned APP 

stated that the “dao”, “dagger” and “khukuri” belong to same category of 

weapon and as it was dark at the time of the incident and as the incident 

occurred suddenly, so it is not possible to identify the type of weapon when the 

incident occurred.  However the fact that Malay Sarkar was assaulted on the day 

of the incident by the accused, is already proved by PW2, PW3 and PW4.  

The fact that the victim got injury is also supported by PW1 who deposed 

that when he came to the house, he saw the cut injury on the left ear and left 

cheek of the victim. Moreover PW1 reaffirmed the fact, in his cross examination, 

that on the day of the incident he found his brother in injured condition.  

Hence the statement of PW1 is in conformity with the circumstances of 

the fact that Malay Sarkar got some injury on the day of the incident. 

The main ingredients of the offence u/s 325 IPC is given u/s 320 of IPC 

as follows: 

Section 320 IPC defines Grievous Hurt.-- 320. Grievous hurt.--The following 

kinds of hurt only are designated as "grievous":- 

 

First.-Emasculation. 

Secondly.-Permanent privation of the sight of either eye. 

Thirdly.-Permanent privation of the hearing of either ear. 

Fourthly.-Privation of any member or joint. 

Fifthly.-Destruction or permanent impairing of the powers of any member or 

joint. 

Sixthly.-Permanent disfiguration of the head or face. 

Seventhly.-Fracture or dislocation of a bone or tooth. 

Eighthly.-Any hurt which endangers life or which causes the sufferer to be during 

the space of twenty days in severe bodily pain, or unable to follow his ordinary 

pursuits. 

 

Again Section 325 IPC provides the Punishment for Grievous 

Hurt.- 325. Punishment for voluntarily causing grievous hurt.-Whoever, except in 

the case provided for by section 335, voluntarily causes grievous hurt, shall be 
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punished with imprisonment of either description for a term which may extend to 

seven years, and shall also be liable to fine. 

 

I have also gone through the Judgment passed by our Hon‟ble Supreme 

Court in Horilal Vs. State of U.P. [ AIR 1970 SC 1969] wherein it  was held 

that “for a fracture it is not necessary that a bone should be cut through and 

through or that the crack must extend from the outer to the inner surface or that 

there should be displacement of any fragmant of the bone. It there is a break by 

cutting or splintering of the bone or there is a rapture or fissure on it, it would 

amount to a fracture within the meaning of clause 7 of section 320.” 

I have considered the medical examination report of the Medical Officer 

of Guwahati Medical College and Hospital bearing Hospital Serial number 

272316/13, where in it is held that Malay Sarkar got incised injury on the 

posterior aspect of the right elbow, swelling and restriction of movement of right 

elbow and ENT bleed. The Medical report of the victim is marked as Exhibit 4 

dated 28/09/205 and same also reflects that there is a type II compound 

fracture. Moreover the medical report is proved by the concerned Doctor as PW7.   

So the allegation as to the injury of the victim Malay Sarkar is 

corroborated by the Medical report . 

Considering the evidence on record particularly the statement of PW2, 

PW3 and PW4 and that of the medical report of the victim, I am of the opinion 

that there is sufficient material on the record to hold the accused guilty under 

clause 7 of section 320 of IPC. 

Hence it is found that the guilt of accused is proved by the prosecution 

u/s 325 IPC beyond reasonable doubt  

 

 

ORDER 

 

In view of the conclusion made above I hold the accused Prafulla Mallik  

is guilty of the offence u/s 325 I.P.C. and accordingly accused Prafulla Mallik  is 

convicted for the offence u/s 325 IPC. 
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 Taking into consideration the fact of the case, the nature and gravity of 

the offence and in order to deter the accused from commission of same nature of 

offence in future, I am of the opinion to not to give the benefit of section 3/4 of 

the Probation of the Offenders Act 1958 to accused Prafulla Mallik  . 

I have also heard accused Prafulla Mallik  on the question of sentence.  

Keeping in view the nature and circumstances of the case, convict Prafulla 

Mallik  is sentenced to simple imprisonment for six months and sentenced to pay 

fine of Rs. 1,000/- only i/d to S/I for 10 days for the offence committed u/s 325 

IPC. 

The already undergone period in the jail by the accused shall be set off 

against the period of imprisonment imposed on the accused today.  

A copy of the judgement be furnished to convict Prafulla Mallik  free of 

cost.  

The bail bond of the accused persons Prafulla Mallik are  extended for a 

further period of 6 months from today as per provisions of Section 437A, Cr.P.C 

as amended up to date.  

The judgment is delivered in the open Court under my hand and the seal 

of this court on this the 12th day of April , 2016. 

 

  

 

(N.C.BHUYAN) 

Judicial Magistrate 1st Class  

     Udalguri 
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Appendix:- 

 

1. Prosecution witnesses  

PW1 - Ajit Ch. Sarkar  

PW2- Purnima Sarkar  

PW3- Malay Sarkar  

PW4- Sumi Deka  

Pw-5 -Anita Adhikari  

Pw-6- Biswajit Saha  

PW-7- Dr. P.K.Baruah  

PW8- Durga Kinghkar Sarma  

 

2. Defence witnesses  

None   

3. Prosecution exhibit.  

Ext. 1 FIR 

Ext. 2 Medical Report 

Ext. 3 Sketch Map 

Ext. 4 Seizure List 

Ext. 5 Charge sheet  

4. Defence exhibit. 

None 

    (N.C.BHUYAN) 

Judicial Magistrate 1st Class  

 Udalguri 
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